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FILED 
COMMENTS 

Sinegal v. Polk, 18-122, 
714 Fed. Appx. 457 (5th 
Cir.) 

Employment & Labor: (1) Is candidacy for political office, standing alone, a 
protected right under the First Amendment; (2) Did the Fifth Circuit err in 
holding that the petitioner's supervisor was not entitled to qualified 
immunity when Fifth Circuit precedent did not clearly establish that 
candidacy alone was a protected First Amendment right until a year after 
Polk's termination 

7/24/18  

Amicus cases = yellow highlight 

Petitions scheduled for conference – green highlight 



 

 

 

 

 

DECISIONS 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE HOLDING DATE OF 

OPINION 

    



 

 

 

 

 

CASES DISMISSED 
CASE/DOCKET 

NO./LOWER 

COURT 

CITATION 

ISSUE DATE COMMENTS 

    



 

 

ARGUED 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

GRANTED 
DATE ARGUED 

    



 

REVIEW GRANTED 

 CASE/DOCKET 

NO./LOWER COURT 

CITATION 

  ISSUE   DATE 

GRANTED 
 DATE OF ORAL 

ARGUMENT 

 Mount Lemmon Fire Dist. 

v. Guido, 17-587, 859 F.3d 

1168 (9th Cir.) 

  Employment & Labor: Does the Age Discrimination in Employment Act's 20-employee 

minimum that applies to private employers also apply to political subdivisions of a state, 
as the Sixth, Seventh, Eighth, and Tenth circuits have held, or does it apply instead to all 
state political subdivisions of any size, as the ninth circuit held in this case 

  2/26/18  TBA 
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PENDING PETITIONS FOR CERTORARI 
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CITATION 

 ISSUE DATE 

FILED 
ADDITIONAL 

INFORMATION 

 R.G. & G.R. Harris Funeral 
Homes, Inc. v. EEOC, 18-107, 
884 F.3d 560 (6th Cir.) 

 Employment & Labor: 1) Did the word “sex” in Title VII's prohibition on discrimination 

“because of...sex,” 42 U.S.C. §2000e-2(a)(1), mean “gender identity” and include 
“transgender status” when Congress enacted Title VII in 1964; (2) Does Price 
Waterhouse v. Hopkins, 490 U.S. 228 (1989), prohibit employers from applying sex-
specific policies according to their employees' sex rather than their gender identity 

7/30/18 Legal Clips summary of Sixth Circuit 
panel opinion available at 
https://www.nsba.org/legalclips/201
8/03/29/sixth-circuit-rules-title-vii-
prohibits-sex-discrimination-against-
transgender 
 

 Thomas v. Delmarva Power 
& Light Co., 18-94, 715 Fed. 
Appx. 301 (4th Cir.) 

 Employment & Labor: (1) Should the burden-shifting framework established 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), be applied at the summary 
judgment stage of a mixed-motive Title VII race discrimination case; (2) Did the Fourth 
Circuit err when it required the plaintiff to either satisfy the McDonnell 
Douglas framework or meet a “demanding standard” under a mixed-motive framework 
to overcome summary judgment in favor of the defendant 

7/17/18  

 Canete v. Barnabas Health 
Sys., 18-71, 718 Fed. Appx. 
168 (3d Cir.) 

 Employment & Labor: (1) Did the lower court abuse its discretion and misapply the 

summary judgment standard; (2) Did the court disregard petitioner's prima facie case 
of age discrimination in violation of the Age Discrimination in Employment Act and the 
New Jersey Law Against Discrimination; (3) Did the court ignore the respondent's failure 
to establish a legitimate business reason which then supported an inference of age 
discrimination; (4) Did the court ignore the petitioner's prima facie case of race and 
national origin discrimination in violation of the United States Civil Rights Act of 1964, 
Title VII and the New Jersey Law Against Discrimination; (5) Did the court ignore the 
petitioner's prima facie case of discrimination based on military status which violated 
the Uniformed Services Employment and Reemployment Rights Act and the New Jersey 
Law Against Discrimination 

7/10/18  

 Hurst v. Caldwell, 18-67, 
2017 BL 10138 (Ky. App.)  

 Legal System: (1) Does the special relationship rule articulated by this court 

in DeShaney v. Winnebago Cty. Department of Social Services, 489 U.S. 189 (1989), 
apply to shield a state actor from liability under 42 U.S.C. § 1983, when the challenged 
conduct by that actor specifically targets an individual by name and directly puts them 
in danger; (2) If the special relationship rule is applicable to state action that specifically 
targets a particular individual, does the state-created danger doctrine that originated 
from the lower federal court's interpretation of this court's holding in DeShaney apply 
even if the increased danger is from the potential acts of other state actors instead of 
private actors 

7/9/18  

https://www.nsba.org/legalclips/2018/03/29/sixth-circuit-rules-title-vii-prohibits-sex-discrimination-against-transgender
https://www.nsba.org/legalclips/2018/03/29/sixth-circuit-rules-title-vii-prohibits-sex-discrimination-against-transgender
https://www.nsba.org/legalclips/2018/03/29/sixth-circuit-rules-title-vii-prohibits-sex-discrimination-against-transgender
https://www.nsba.org/legalclips/2018/03/29/sixth-circuit-rules-title-vii-prohibits-sex-discrimination-against-transgender
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 Balding v. Sunbelt Steel 
Texas, Inc., 18-28, 718 Fed. 
Appx. 742 (10th Cir.) 

 Employment & Labor: Does an employer violate an employee's rights under the Family 
and Medical Leave Act and the Americans with Disabilities Act by interfering with, 
retaliating against, denying accommodations, and taking adverse action—including 
termination of the employee who is out on protected approved leave—without any 
meaningful or fair investigation by the decision makers, and by asserting pretext that it 
acted because it sincerely believed or honestly believed, even if mistakenly, that the 
employee had engaged in alleged misconduct while out on leave, even when genuine 
disputes of material fact exist, and the pretext is discredited, proved to be an excuse 
unworthy of credence, and indeed false 

6/26/18  

 Maryland-Nat'l Capital Park 
& Planning Comm'n v. Am. 
Humanist Ass'n, 18-18, 874 
F.3d 195 (4th Cir.) 

 Religion: Does the establishment clause require the removal or destruction of a 93-
year-old memorial to American servicemen who died in World War I solely because the 
memorial bears the shape of a cross 

6/29/18  

 Keister v. Bell, 18-17, 879 
F.3d 1282 (11th Cir.) 

 Legal System: (1) Does the presence of adjacent college campus buildings negate the 
First Amendment public forum status of a sidewalk running along a public street; (2) 
Did the U.S. Court of Appeals for the Eleventh Circuit err by holding that a virtual ban 
on leafletting and street preaching on a public sidewalk isn't likely to violate the First 
Amendment right to free speech 

7/2/18  

 Kennedy v. Bremerton Sch. 
Dist., 18-12, 869 F.3d 813 
(9th Cir.) 

 Employment & Labor: Do public school teachers and coaches retain any First 

Amendment rights when at work and “in the presence of” students 

6/25/18 Legal Clips summary of Ninth Circuit 
panel decision available at 
https://www.nsba.org/legalclips/201
7/09/12/ninth-circuit-panel-rules-
washington-state-district-did-not-
retaliate-against 
 

 Washington v. Azar, 18-9, 
2018 BL 114799 (4th Cir.) 

 Employment & Labor: Must strict scrutiny be applied in reviewing the lower courts' 
decisions after deviating from applicable case and statutory law and dismissing a Title 
VII complaint at the summary judgment stage against an employer after the petitioner 
presented substantial evidence that she was discriminated against, succumbed to unfair 
hiring practices, did not receive equal and fair pay due to her race, and then retaliated 

against, resulting in violation of her constitutional rights 

6/27/18  

https://www.nsba.org/legalclips/2017/09/12/ninth-circuit-panel-rules-washington-state-district-did-not-retaliate-against
https://www.nsba.org/legalclips/2017/09/12/ninth-circuit-panel-rules-washington-state-district-did-not-retaliate-against
https://www.nsba.org/legalclips/2017/09/12/ninth-circuit-panel-rules-washington-state-district-did-not-retaliate-against
https://www.nsba.org/legalclips/2017/09/12/ninth-circuit-panel-rules-washington-state-district-did-not-retaliate-against
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 Am. Legion v. Am. Humanist 

Ass'n, 17-1717, 874 F.3d 

195 (4th Cir.) 

 Religion: 1) Is a 93-year-old memorial to the fallen of World War I unconstitutional 

merely because it is shaped like a cross? (2) Should the constitutionality of a passive 
display incorporating religious symbolism be assessed under the tests articulated 
in Lemon v. Kurtzman, 403 U.S. 602 (1971), Van Orden v. Perry, 545 U.S. 677 
(2005), Town of Greece v. Galloway, 134 S. Ct. 1811 (2014), or some other test? (3) If 
the test from Lemon v. Kurtzman, 403 U.S. 602 (1971), applies, does the expenditure 
of funds for routine upkeep and maintenance of a cross-shaped war memorial, without 
more, amount to an excessive entanglement with religion in violation of the First 
Amendment 

6/25/18  

 Smith v. Loudoun Cty. Pub. 
Sch., 17-1708, 2018 BL 69905 
(4th Cir.) 

 Employment & Labor: (1) Does the “motivating factor” test of PriceWaterhouse v. 
Hopkins, 490 U.S. 228 (1989), as codified in Title VII apply to the petitioner's “mixed 
motive” claim of unlawful discharge under the Americans with Disabilities Act; (2) 
Should this court resolve the split of authority among the circuits about whether a 
mixed motive plaintiff seeking relief under the ADA for wrongful discharge must prove 

but-for causation or may prove causation by showing only that discriminatory animus 
“played a motivating part” in her termination 

6/22/18  

 P. v. West Hartford Bd. of 
Educ., 17-1699, 885 F.3d 735 
(2d Cir.) 

 Special Education & Disabilities: Are students with mental health needs entitled to the 
same standard of Free Appropriate Public Education as other disability categories 

6/21/18  

 Bradley v. West Chester 
Univ. of Pa. State Sys. of 
Higher Educ., 17-1677, 880 
F.3d 643 (3d Cir.) 

 Employment & Labor: (1) Is petitioner's speech exposing her public employer's false, 
illegal and corrupt accounting practices, conduct unrelated to her ordinary job duties or 
her job description, protected as First Amendment citizen speech under Lane v. Franks, 
82 U.S.L.W. 4513, 2014 BL 170102 (U.S. June 19, 2014) and Garcetti v. Ceballos, 547 
U.S. 410 (2006); (2) Has the conflict among the analyses employed by the courts of 
appeals to determine whether a public employee spoke as a citizen or as an employee 
on a matter of public concern become so pronounced that it impermissibly chills 
valuable speech identifying government corruption by whistleblowers like petitioner, 
invoking this court's power to further clarify the analysis for future decisionmaking 

5/29/18  

 Creative Vision Res., LLC v. 

NLRB, 17-1667, 882 F.3d 
510 (5th Cir.) 

 Employment & Labor: (1) Is a bargaining demand required in both the “ordinary” 

successor context and the “perfectly clear” successor context; (2) As the Fifth Circuit 
held in “perfectly clear” successor cases, is “the composition of the successor's work 
force” alone the “‘triggering' fact for the bargaining obligation,” and is no union 
bargaining demand required 

6/11/18  
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 Doe v. Holcomb, 17-
1637, 883 F.3d 971 (7th Cir.) 

 Legal System: (1) Does the Eleventh Amendment prevent the entry of injunctive and 

declaratory relief in federal court against a governor, attorney general, and state 
court administrator to prevent the continued enforcement of a categorical and non-
waivable state ban against granting a legal change of name to any person who is not 
a United States citizen; (2) Do Article III standing doctrines of causation and 
redressability bar the entry of injunctive and declaratory relief in federal court against 
a county clerk of court to prevent the continued enforcement of a categorical and 
non-waivable state ban on granting a legal change of name to any person who is not 
a United States citizen 

5/31/18  

 Teamah v. Applied 
Materials, Inc., 17-1634, 715 
Fed. Appx. 343 (5th Cir.) 

 Employment & Labor: Were the petitioner's due process rights violated when the 
petitioner's civil rights, disability discrimination and age discrimination actions against 
a former employer were dismissed 

3/27/18  

 Myoungchul Shin v. Uni-
Caps, LLC, 17-1628, 699 Fed. 
Appx. 681 (9th Cir.) 

 Employment & Labor: (1) Should the court reject the U.S. Court of Appeals for the 
Ninth Circuit's interpretation of “retaliation” under the Fair Labor Standards Act, 
which treats a showing of any non-discriminatory reason for termination as sufficient 
to defeat a claim of retaliation, and is in conflict with the McDonnell Douglass test for 
retaliation provided by this court; (2) How should the court resolve the conflict 
between the Ninth Circuit's interpretation of “employer,” which excludes high-level 
executives who do not interact with employees on a day-to-day basis or direct their 
work activities during their shifts, and the economic realities test for an employer-

employee relationship provided by this court, which considers the circumstances of 
the whole activity between the parties; (3) Should the court reject the Ninth Circuit's 
finding that a supervisor is not an employer merely because he does not maintain 
personnel files/payroll records or have the unilateral power to terminate an 
employee, which conflicts with this court's holding that an employer-employee 
relationship does not depend on isolated factors, but rather, the circumstances of the 
whole activity 

2/15/18  

 Altitude Express, Inc. v. 
Zarda, 17-1623, 883 F.3d 100 
(2d Cir.) 

 Employment & Labor: Does the prohibition in Title VII of the Civil Rights Act of 1964, 
42 U.S.C. §2000e-2(a)(1), against employment discrimination “because of...sex” 
encompass discrimination based on an individual's sexual orientation 

5/29/18  

 Bostock v. Clayton County, 
Ga., 17-1618, 2018 BL 166607 
(11th Cir.) 

 Employment & Labor: Does discrimination against an employee because of sexual 
orientation constitute prohibited employment discrimination “because of . . . sex” 
within the meaning of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 

5/25/18  
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 Viggers v. Pacha, 17-1576, 
2017 BL 286087 (Mich. App.) 

 Employment & Labor: Has the plaintiff in a civil action for defamation and wrongful 

termination been deprived of the equal protection of the laws and of his reputation 
where the state court (1) concedes defendant a qualified privilege which under the 
circumstances is inapplicable, (2) palpably ignores evidence of the defendant's actual 
malice, and (3) favors the defendant via cross-motions for summary disposition 
despite the trial court's acknowledgment that there is a genuine issue of material fact 

5/14/18  

 Geragos & Geragos, APC v. 
First Solar, Inc., 17-1565, 
711 Fed. Appx. 410 (9th Cir.) 

 Employment & Labor: (1) May a district court impose Rule 11 sanctions on counsel 
for fees incurred by the opposing party prior to the date a stipulation with request for 
award is approved by a signed order, where California Labor Code section 5001 
explicitly provides that a compromise agreement is not valid until it is approved by a 
judge or the appeals board; (2) May a district court impose Rule 11 sanctions on 

counsel for opposing a summary judgment motion challenging the exclusivity of the 
WCA where the district court specifically ordered limited discovery and a motion for 
summary judgment on the workers’ compensation exclusivity issue; (3) Can the 
doctrine of judicial estoppel be applied pursuant to New Hampshire v. Maine, 532 
U.S. 742 (2001) to an unapproved and as-of-yet invalid stipulation where a party has 
not yet persuaded a court to accept the party's earlier position and there is a lack of 
prejudice to the opposing party if not estopped; (4) Is a Rule 11 sanctions order 
which includes defense fees incurred before the workers’ compensation judge 
approved the stipulation causally connected to Petitioner's alleged misbehavior as 
required by this Court's holding in Goodyear Tire v. Haeger 

5/14/18  

 M.C. v. Or. Dep't of Educ., 
17-1540, 695 Fed. Appx. 302 
(9th Cir.) 

 Special Education & Disabilities: (1) Did the court of appeals err in affirming the 
district court's conclusion that the state education agency SEA's failure to resolve a 
parent's state complaint in violation of the minimum state complaint procedures 
cannot be adjudicated in a due process complaint even though the state complaint 
dispute is “a matter relating to the identification, evaluation, educational placement, 
or the provision of a free appropriate public education (FAPE) of the child” under 20 
U.S.C. § 1415(b)(6)(A); (2) Did the court of appeals err in failing to recognize that, 
even if the SEA's failure to resolve the parent's state complaint in violation of the 

minimum state complaint procedures cannot be adjudicated in a due process 
complaint, the parent has a private right of action in federal court against the SEA; 
(3) Can the SEA escape liability for the SEA's failure to resolve the parent's state 
complaint in violation of the minimum state complaint procedures based on claim 
preclusion where preclusion is predicated on an earlier state court judgment obtained 
by the SEA through a state process for appealing the SEA's state complaint decision 
that did not meet the requirements of the minimum state complaint procedures 

4/26/18  

 Tavares v. Enterprise Rent-
a-Car Co. of R.I., 17-1505, 
unpublished (1st Cir.) 

 Employment & Labor: Must this court apply strict scrutiny in reviewing the lower 
court's decisions after deviating from applicable case and statutory law and 
dismissing a Title VII complaint against an employer after the petitioner presented a 
series of bad acts creating a hostile work environment resulting in his termination in 
violation of his constitutional rights 

4/9/18  
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 Gerawan Farming Inc. v. 
Agric. Labor Relations Bd., 
17-1375, 405 P.3d 1087 (Cal.) 

 Employment & Labor: May the state of California impose a contract on one private 
employer and its employees through non-consensual, compulsory arbitration, thereby 
abrogating the workers’ rights to determine their own bargaining representative, 
without violating the due process and equal protection clauses of the 14th 
Amendment 

3/28/18  

 Multnomah Cty. v. Updike, 
17-1222, 870 F.3d 939 (9th 
Cir.) 

 Special Education & Disabilities: Is the level of discriminatory intent required to 
award compensatory damages under the ADA and § 504 “discriminatory animus,” as 
three circuits have held, or “deliberate indifference,” as five circuits have held, and 
can the provision of an effective accommodation amount to discriminatory intent 

2/26/18  

 Carnicella v. Mercy Hosp., 17-

987, 168 A.3d 768 (Me.) 
 Employment & Labor: Does the Maine Human Rights Act, as interpreted by the 

Maine Supreme Judicial Court in this case, violate the equal protection clause of 
the U.S. Constitution 

11/17/17    

 Bustillo-Formoso v. 

Million Air San Juan Corp., 
17-895, 691 Fed. 
Appx. 1 (1st Cir.) 

 Employment & Labor: (1) Did the First Circuit err in allowing the grounding, referral 

and termination of petitioner; (2) Do claims for general emotional damages constitute 
“direct” threats of “significant” harm; (3) Does the First Circuit's decision trump the 
objective inquiry standard followed by the other circuits when evaluating the 
“business necessity” prong of 42 U.S.C. §12112(d)(4)(A); (4) Does the opinion trump 
the exam limitations and burden of proof imposed by 42 U.S.C. §12112(d)(4)? (5) 
Ultimately, will employers of pilots be forced to ground a pilot who claims “garden-
variety” emotional damages? (6) Will employees in similar sensitive positions, and 
their employers, be similarly affected 

12/5/17  

 Martin v. Ak Steel Corp., 17-
774, unpublished (6th Cir.) 

 Employment & Labor: (1) Do the lower Courts time barred rulings negate Section 301 
of the Labor Management Relations Act? (2) Did the lower Courts set a new and 
untenable high standard in regard to providing a breach of duty of fair 
representation? (3) Does a clause within the collective bargaining agreement amount 
to collusion? 

11/15/17  

 Kirk v. Invesco, Ltd., 17- 762, 
unpublished (5th Cir.) 

 Employment & Labor: Can an employee meet the burden to produce sufficient 
evidence to show the amount and extent of work when the employer has failed to 
keep legally required records by testifying from personal knowledge as to the 
number of overtime hours he or she worked, or is the employee's testimony 
insufficient unless “substantiated by additional evidence” 

11/15/17  

 March v. Mills, 17-689, 867 
F.3d 46 (1st Cir.) 

 Legal System: Does a noise provision that restricts speech based on the purpose the 
speaker has in making the noise constitute a content-based restriction on speech 
under this Court's ruling in Reed v. Town of Gilbert, 83 U.S.L.W. 4444, 2015 BL 
193925 (U.S. June 18, 2015) 

11/6/17  

 E.I. Du Pont de Nemours 
& Co. v. Smiley, 16-1189, 839 
F.3d 325 (3d Cir.) 

 Employment & Labor: (1) Does the Fair Labor Standards Act prohibit an employer 
from using compensation paid to employees for non-compensable bona fide meal 
breaks that it included in their regular rate of pay as a credit against compensation 
owed for work time; (2) Is an agency's interpretation of a statute advanced for the 
first time in litigation entitled to Skidmore v. Swift & Co., 323 U.S. 134 (1944) 
deference 

3/30/17  
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